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AGA/ORDER

Per Amarjit Singh (AM):

This appeal filed by the assesse is directed against the order
passed by the 1d. CIT(A) NFAC, dated 16.03.2023 for A.Y. 2014-15. The

assessee has raised the following grounds before us:

“(A)  Addition on account of alleged Cash Credits- Rs.77,80,000/-

1. The learned Commissioner of Income Tax (Appeals), National Faceless Appeal Centre
(NFAC) [CIT(A)] erred on facts and in law in confirming the addition made by the Assistant
Commissioner of Income Tax, Circle - 22(3), Mumbai (AO) of Rs.77,80,000/- on account of
alleged cash credits by holding that the appellant did not file application for admitting the
additional evidences by providing reasonable cause to admit the same.

2. Thelearned CIT(A) erred on facts and in law in not invoking the powers vested in him under
section 250(4) while not considering the additional evidences furnished by the appellant.
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3. The learned AO and CIT(A) failed to appreciate that the loans of Rs.77,80,000/- were
genuine and that no addition was called for on that account.

4. The appellant prays that the addition of Rs.77,80,000/- made by the AO and confirmed by
the CIT(A), may be deleted.

(B) Disallowance of Interest-Rs.8,89,446/-

5. The learned CIT(A) erred on facts and in law in confirming the disallowance of interest
made by the AO of Rs. 8,89,446/- with respect to the addition of Rs. 77,80,000/- made by
the AO on account of alleged cash credits by holding that the appellant did not file
application for admitting the additional evidences by providing reasonable cause to admit
the same.

6. The appellant prays that the disallowance of interest of Rs. 8,89,446/- made by the AO and
as confirmed by the CIT(A) with respect to the loans added of Rs.77,80,000/-, may be
deleted.”

2. The fact in brief is that return of income declaring total income of
Rs.34,48,220/- was filed on 26.11.2014. The case was subject to
scrutiny assessment and notice u/s 143(2) of the Act was issued on
31.08.2015. During the course of assessment the AO noticed that
assessee has obtained unsecured loan amounting to Rs.1,02,89,000/ -
from 15 parties. During the course of assessment the AO asked the
assessee to submit evidences as identity, creditworthiness of loan
creditors and genuineness of transactions in respect of loan taken
during the year. However, the assessing officer stated that assessee has
not filed the required detail and evidences to prove identity,
creditworthiness of the loan creditors and genuineness of the
transaction etc. Therefore, the assessing office has issued notices u/s
133(6) of the Act to the 13 parties directing them to submit evidences
with regard to their identity, creditworthiness and genuineness of the
loan transaction. The assessing officer stated that out of the 15 loan
creditors amounting total of Rs.1,02,80,000/- only 5 loan creditors
amounting to Rs.25,00,000/- have responded to the notices issued u/s
133(6) of the Act and given evidences of loan advances by them.

However, the remaining loan amount of Rs.77,80,000/- was remained
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as unexplained, therefore, the same was added to the total income of

the assessee as unexplained credit u/s 68 of the Act.

3. The assesse filed the appeal before the 1d. CIT(A). The 1d. CIT(A)

has dismissed the appeal of the assessee.

4. Heard the 1d. D.R. and perused the material on record. During the
course of assessment the assessing officer issued notices u/s 133(6) to
all the 15 parties who have given loan to the assessee firm, however, 5
parties have responded and filed the detail on or before passing the
assessment order by the assessing officer u/s 143(3) on 16.12.2016.
Therefore, the AO treated the amount of loan received from the
remaining parties to the amount of Rs.77,80,000/- as unexplained u/s
68 of the Act. Before the 1d. CIT(A) the assessee has categorically
explained that those parties have informed the assessee that the detail
could not be sent to the AO because the notices have been served late
upon those parties, therefore, all those parties have directly sent the
detail to the assessee. Thereafter, the assessee had tried to file those
details before the AO and the AO had refused to accept these details
stating that assessment had already been completed. During the course
of appellate proceedings before the 1d. CIT(A) the assesse has filed such
detail comprising loan confirmation of the lenders along with
acknowledgment of income tax returns and lenders bank statements as
additional evidences, however, the ld. CIT(A) has not considered such
additional evidences stating that assessee has not given justified reason
for not submitting such information before the AO. We find that assesse
had specifically brought to the notice of the 1d. CIT(A) as per the detailed
statement of fact in column no. 11 to the Form No. 35 that details from
part of the lenders could not be sent to the AO because notices u/s
133(6) of the Act could not be served and in case of some parties the

notices u/s 133(6) were served late. We further notices that the assesse
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has also brought to the notice of the 1d. CIT(A) these facts in their
detailed submission reproduced at page 4 to 10 in the order of the 1d.
CIT(A). The assessee has explained the cause for delay in making
submission by the lenders as discussed supra, however, the 1d. CIT(A)
has not considered the same on merit as provided in Rule 46A of the
[.T. Rule 1962. We find that 1d. CIT(A) has neither called any remand
report from the assessing officer nor controvert the explanation of the
assessee with any relevant supporting material that there was delay in
serving the notice u/s 133(6) to the loan creditors. Therefore, we restore
this case to the file of the 1d. CIT(A) for deciding on merit after
considering the relevant supporting material furnished by the assessee.
Therefore, this ground of appeal of the assessee are allowed for

statistical purposes.

S. In the result, the appeal of the assessee is allowed for statistical

purposes.

Order pronounced in the open court on 18.07.2023

Sd/- Sd/-
(Aby T Varkey) (Amarjit Singh)
Judicial Member Accountant Member

Place: Mumbai

Date 18.07.2023
Rohit: PS
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